March 10, 2005

earmark in the bill was related and
being spent on transportation. He actu-
ally stated that every dollar in the bill
was for transportation.

I am holding here some 200 pages of
earmarks, over 3,300, about 30 per page
here. Let me just give you an example
of some of them, and you can decide for
yourself whether or not they are re-
lated to transportation.

You the taxpayer are spending $3
million in the bill to renovate and ex-
pand the National Packard Museum
and adjacent Packard facilities in War-
ren, Ohio.

You the taxpayer are spending
$7,268,486 for the Vermont Association
of Snow Travelers to build a snow-
mobile trail in Vermont.

You the taxpayer are spending
$750,000 to construct horse riding trails
in the Jefferson National Forest.

This is in the transportation bill,
mind you, all dollars that are supposed
to be spent exclusively on transpor-
tation.

You the taxpayer are spending
$5640,000 to establish a transportation
museum on Navy Pier.

How about $3.2 million to acquire
site, design and construction of an in-
terpretive center, whatever that is, and
enhancement of trail corridor for the
Daniel Boone Trail Wilderness Cor-
ridor?

How about $1.7 million for recon-
struction and conversion of Union Sta-
tion to establish a transportation mu-
seum?

On and on and on it goes. Here is the
last one, not the last, but another one:
$1 million you are spending to fund re-
construction of the home of James
Madison in Orange, Virginia. Now, one
might argue that, when a visitor is vis-
iting the home of James Madison, he is
not on the road, and therefore, he is
freeing up available space for the other
motorists. Perhaps that relates to
transportation. I am stretching here,
but they must be stretching for spend-
ing our taxpayer dollars that way. But
certainly, I think the taxpayer is owed
a better explanation than that.

The problem with the transportation
bill, to add insult to injury, is that, too
often, these earmarks in other States
come out of your State’s formula. Ari-
zona is a donor State; we give far more
than we get back from the Federal
Government, and too frequently, these
earmarks traditionally have been
taken out of our formula. An earmark
for $7 million for a snowmobile trail in
Vermont comes out of Arizona’s for-
mula, because Arizona is a donor State.
It is simply not right.

In this bill, the amendment I offered,
I withdrew it, because my amendment
was largely included in the manager’s
amendment, meaning that earmarks
will now be under the line, meaning
they will be counted against a State’s
formula. So, theoretically, an earmark
in Vermont will not come out of Arizo-
na’s formula.

I worry about that, however. I worry
if that will hold in the end when this
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bill gets through conference, because if
we have that kind of criteria for ear-
marks in the bill itself, then the cri-
teria which identifies programs of re-
gional and national significance, pro-
grams and earmarks that are above the
line that will not come out of a State’s
formula, if they are as loosey goosey as
these criteria by which we claim these
earmarks are related to transpor-
tation, the regular high priority ear-
marks, then we are going to see our
formula dollars taken once again and
spent on earmarks where they should
not be.

Obviously, Mr. Speaker, what we
need is a turn-back bill. It is estimated
that it would cost about 3 cents, rather
than the 18.4 cents we are currently
spending per gallon to maintain the
interstate highway system. Instead, we
are sending all 18.4 cents to Wash-
ington. Some of it makes it back. What
does come back, comes back with man-
dates and stipulations that decrease
the value of those dollars that we actu-
ally do receive back. It is no wonder
that the roads and the infrastructure
in this country are suffering so badly.

We need that turn-back bill. I have
introduced it; it is awaiting action. In
the meantime, certainly, we need to in-
struct and plead with the conferees on
this bill to ensure that earmarks stay
below the line, meaning, you can take
all the earmarks you want, but they
come out of your State’s formula, not
everyone else’s. I urge the conferees to
do this.

———

THE PIRATES OF EMINENT
DOMAIN

The SPEAKER pro tempore. Under a
previous order of the House, the gen-
tleman from Tennessee (Mr. DUNCAN) is
recognized for 5 minutes.

Mr. DUNCAN. Mr. Speaker, a couple
of weeks ago, the U.S. Supreme Court
heard oral arguments in the case of
Kelo v. City of New London, a Con-
necticut eminent domain case which I
think is one of the most important
cases it will hear certainly during this
term of court and for the future of this
Nation.

Nationally syndicated columnist Jeff
Jacoby wrote a column about this on
February 28, and he quoted Scott Bul-
lock of the Institute for Justice. Listen
to what Scott Bullock said, ‘‘Every
home, church or corner store would
produce more jobs and tax revenue if it
were a Costco or a shopping mall. If
State and local governments can force
a property owner to surrender his land
s0 it can be given to a new owner who
will put it to a more lucrative use, no
home or shop in America will ever be
safe again.”

Jeff Jacoby asks, ‘“‘But can govern-
ment kick people out of their homes or
businesses simply to make way for new
development?”’

No one gets concerned about the tak-
ing of property unless it is their prop-
erty being taken. But this is getting to
a very dangerous point in this country
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today. The whole history of eminent
domain has been in large part taking
land from the poor for the use and ben-
efit of the rich and our government bu-
reaucrats.

Government at all levels in this
country now owns or controls half the
land and continuously wants more.
You can never satisfy government’s ap-
petite for money or land. On top of
this, government at all levels is contin-
ually putting more and more restric-
tions on the land that remains in pri-
vate ownership. If this trend continues,
Mr. Speaker, housing prices will con-
tinue to skyrocket. New homes will be
built on much smaller pieces of land,
and more young families will be crowd-
ed into high-rise apartments or town-
houses. A very important part of the
American dream, home ownership, will
slowly fade away for many young peo-
ple.

Huge parts of East Tennessee, my
home area, have been taken over the
years from poor or lower-income fami-
lies who would be rich today if they
still had their land.

Columnist Thomas Sowell recently
wrote about what he called the ‘“‘mis-
use of the power of eminent domain”
and how government was taking prop-
erty from working class people. Col-
umnist Sowell said this, ‘“Those who
are constantly denouncing greed al-
most never apply that term to what
the government does, no matter how
unconscionable it may be, as the rou-
tine misuse of eminent domain has be-
come with its Robin-Hood-in-reverse
redistribution of wealth.”

Many people do not realize how im-
portant private property is to our free-
dom and our prosperity. As I said a few
minutes ago, the Federal Government
now owns or controls over 30 percent of
the land and State, and local govern-
ments and quasi-governmental entities
now own another 20 percent. Half the
land is in some type of public owner-
ship, and government at all levels
keeps taking more and more and put-
ting more and more restrictions on the
land that is still private.

Richard W. Rahn, a senior fellow at
the Discovery Institute, wrote re-
cently, ‘“‘Government-owned land is re-
moved from the tax base, so it not only
costs everyone to maintain it, but the
government also loses tax revenue.
When land is removed from private use
by government ownership or unreason-
able use restrictions, it reduces the
supply of land, thus driving up housing
prices.”

Because of government taking or re-
stricting use of land, more and more
people are being forced on to smaller
and smaller areas or developments.
You can never satisfy government’s ap-
petite for land or money, and we des-
perately need to elect more people at
all levels who will pledge to stop tak-
ing private property.

As I have said, it is just impossible to
satisfy government’s appetite for land,
and over the last 40 years or so, govern-
ments at all levels have been taking
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private property at a very alarming
rate.

Private property is an extremely im-
portant element for both our freedom
and our prosperity. It used to be that
eminent domain was used mainly to
take private property for public use.
Now, according to a column in the non-
partisan National Journal, condemning
private property for private use is a
booming national business. The maga-
zine gave several examples, including
the taking of Randy Bailey’s 27-year-
old brake shop in Mesa, Arizona, for a
new chain store.

This is happening in thousands of
places all over the Nation. Jonathan
Rauch wrote in the National Journal,
“In the last decade, it has become com-
mon for city leaders to define blighted
as not developed as nicely as we would
prefer or not developed by the people
we would prefer. But property is held
sacrosanct in America not to protect
the rich and powerful, who always
make out all right, but to protect the
poor from the predations of the rich
and powerful.”

He quoted in his column an official of
the Institute for Justice, a law firm
trying to protect private property own-
ers, as saying ‘‘this is now a major na-
tionwide problem.”

Once again, I will say, I hope we elect
more people to Federal, State and local
offices who will stop taking so much
private property. It sounds good for a
politician to create a park, but then
when that land is taken off the tax
rolls, the taxes for everybody else have
to keep going up. We are doing this at
a very, very alarming rate, and we need
to at least cut back on this.

We cannot take care of all the na-
tional parks and State parks and local
parks that we have in this country
today, and we need to stop taking
more, or we are going to ruin our econ-
omy, and we are going to take away an
important part of the freedom that we
have in this Nation.

———

SUPREME COURT NOT FOLLOWING
PRECEDENT

The SPEAKER pro tempore. Under a
previous order of the House, the gen-
tleman from Texas (Mr. GOHMERT) is
recognized for 5 minutes.

Mr. GOHMERT. Mr. Speaker, there
have been times in this Nation’s his-
tory when the United States Supreme
Court was composed of distinguished
jurists who were extremely cautious to
avoid inserting the justices’ will or de-
sires in place of legitimate decisions
and legitimate legislation. That, sadly,
is no longer the case.

One of the cornerstones of an effec-
tive judicial system is fair and impar-
tial judges and juries. At the top of
that system, we have come to the point
in our history when a majority of the
court has come to think of themselves
as error free. However, even consid-
ering oneself faultless is an inexcusable
fault for a court, any court, but most
especially the U.S. Supreme Court.
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One does not have to be a judge or a
chief justice, as I was, to know that a
fundamental principle of the United
States common law has been that prior
court decisions have priority and con-
trol the same situation. It is called fol-
lowing precedent. A huge problem for
all of us is that this Supreme Court
cannot follow precedent.

For example, this very court ruled
only 15 years ago that the sentencing
guidelines were constitutional and
must be followed. Now they have com-
pletely disregarded their very own
precedent, even though it was their
own.

Additionally, these judges, who con-
sider themselves jurists, act in some
ways like the worst form of renegades.
They have disregarded the Constitu-
tion and its precedents and instead fol-
low the fleeting whims of a day-
dreaming child. They cite changing
opinions and evolving opinions; not
about law that they have researched,
oh, no; about various feelings of the
general public in America that they
have somehow vicariously perceived.

But even that is not all. No. Certain
judges of this highest human court in
the land have been reciting opinion
polls, not based on legally or factually
based or scientifically recognized com-
puter protocols or data or scientifically
derived information. No, these are
based on their feelings of what is going
on.
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Here the U.S. Supreme Court sets
itself up as the final arbiter of what is
or is not accurate polling. The trouble
with this is, no court, especially an ap-
pellate court, is ever supposed to have
been a witness in the case it is trying.
Apparently, however, the Supreme
Court is the expert pollster for all who
come near. Every other expert is re-
quired to be cross-examined. It is
called being allowed to confront the
witnesses against a party. This Court,
however, places itself above such fun-
damental notions, even when the poll-
ing the Supreme Court has done con-
sists figuratively of wetting its finger
and sticking it into the air to try to
discern which way the wind is blowing.

Though the Court has become a wit-
ness, an investigator, a pollster, a wind
gauge, the Supreme Court denies the
fundamental right of the parties to
have due process and question the wit-
nesses against it. The Supreme Court
allows itself to go out and poll and in-
vestigate or report behind the scenes
without anyone knowing. It hides be-
hind the Constitution at the very time
it is depriving the parties of their
rights under the same document.

As Congressmen, we are out in our
districts constantly talking, ques-
tioning, never forgetting that a con-
stant campaign is ongoing. A good Con-
gressman Kknows what his district
thinks. So how dare you, Supreme
Court, try to sit in Washington and lec-
ture us on what is or is not the will of
the American people. We listen to the
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people. We go home, and we live with
the people. We get e-mails and calls
and letters and visits from the people,
and we do not hide in an ivory tower.

How dare you tell us about the
changing will of the people. You are
the last to have any idea of what the
real people’s attitudes are. You go try
running to get elected back to the Su-
preme Court, and then you can come
talk to us about the changing opinions
in America. If you ever had to run for
office, you would find out ever so
quickly just what the opinion and will
of the American people are.

At a recent session of the Supreme
Court in which the parties argued their
respective positions, one Justice, in a
bit of high-brow effort to sound both
intellectual and computer literate said,
as I understood him, that he had been
on the Internet looking for more facts
about the case or about the 17 monu-
ments involved in that case. He is so
far removed from the legal profession
that he does not even realize how mor-
ally wrong he is acting, or he has such
great contempt for the need of a fair
and partial judiciary that he is killing
it and its former credibility.

Such a judge should remove himself
and allow only those who are not self-
made witnesses to rule. If any juror in
a local case or a judge in a local case
were to go out and investigate the
facts of the case, the case would be
thrown out. There would be a mistrial.
It is one thing for a judge to inves-
tigate the law of precedent or legisla-
tive history; it is quite another for him
to be a fact witness. Shame on you.

In the Supreme Court’s decision re-
garding juvenile eligibility for the
death penalty, the Court showed not
only that it could not follow precedent,
it could not even follow its own prece-
dent of the same Court. The majority
of judges have caused the system to be
so out of whack that it flips its own
rulings to and fro in a whimsical sort
of destruction of civilized and constitu-
tional jurisprudence. People must have
stability through court decisions, yet
we are forced to have one whose con-
stant reversals of itself remind one
more of the policy shifts of a nation
that has a coup every year or so than
a nation of laws. This particular Na-
tion deserves much better for its edu-
cated people.

It should also be noted by any jurist
worth his or her salt that when a court
continuously cites changing opinions
of the populous or a national con-
sensus, or an evolving national stand-
ard, it is saying that the issue at hand
is clearly one for the legislature. It is
the legislature that has to decide
issues that are based on the will or the
consensus of the people, and not the ju-
diciary.

So here is a rule of thumb: if you find
yourself as a court sometime trying to
discern the will of the people inter-
nationally or nationally, then leave it
alone. It is not your business. It is the
business of the legislature.
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